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JURISDICTION 
Metalclad Insulation Corporation of California 
(hereinafter "Metalclad") does not dispute the statements of 
appellant Stanley Averch (hereinafter "Averch") regarding 
jurisdiction. 
ISSUES 
Metalclad does not dispute Averch's statements of 
issues insofar as they relate to Averch's challenge to certain of 
Judge Frederick's findings of fact. As discussed more fully 
below, however, Metalclad disagrees with Averch's claim that his 
appeal raises issues of law for disposition by this Court. 
Averch's issues 2 and 6, which Averch characterizes as issues of 
law, are actually issues based entirely on Judge Frederick's 
findings of fact. The issues before this Court are all issues of 
fact that are subject to the "clearly erroneous" standard of 
review. 
In addition, the content of Averch's brief has given 
rise to another issue: Whether Averch has marshalled the 
evidence in support of Judge Frederick's findings of fact, as 
required by Rule 52(a), U.R.C.P., and the case law decided 
thereunder. 
DETERMINATIVE RULE 
Rule 52(a), Utah Rules of Civil Procedure 
-1-
(a) Effect* In all actions tried upon the 
facts without a jury or with an advisory 
jury, the court shall find the facts 
specially and state separately its 
conclusions of law thereon, and judgment 
shall be entered pursuant to Rule 58A; in 
granting or refusing interlocutory 
injunctions the court shall similarly set 
forth the findings of fact and conclusions of 
law which constitute the grounds of its 
action. Requests for findings are not 
necessary for purposes of review. Findings 
of fact, whether based on oral or documentary 
evidence, shall not be set aside unless 
clearly erroneous, and due regard shall be 
given to the opportunity of the trial court 
to judge the credibility of the 
witnesses. . . . 
(Emphasis added.) 
STATEMENT OF THE CASE 
Metalclad does not dispute Averch's Statement of the 
Case. 
STATEMENT OF FACTS 
A. Introduction 
Metalclad takes issue with Averch's statement of facts 
for two reasons. First, it is misleading because it is very 
selective and omits much of the evidence at trial that is 
pertinent to the findings of fact challenged by Averch. Several 
of the misleading passages are pointed out in more detail below. 
Second, and more importantly, Averch has completely failed to 
marshal the evidence in support of Judge Frederick's findings of 
fact, as required under Rule 52(a), U.R.C.P. The requirement to 
marshal the evidence is discussed more fully in the "Argument" 
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section below, but suffice it to say that Averch has not even 
purported to marshal the evidence as required. Averch's 
statement of facts is thus nothing more than a recital of the 
evidence that Averch believes would support his claim against 
Metalclad. 
While Averch1s failure to marshal the evidence is 
sufficient by itself to warrant dismissal of this appeal, 
Metalclad will nonetheless set forth below a summary of the ample 
evidence that supports Judge Frederick's findings of fact. 
Metalclad has organized the facts by summarizing the pertinent 
testimony of each of the witnesses who testified at trial or 
whose testimony was presented by deposition. To assist the 
Court, the witnesses and the companies with which they were 
associated are identified briefly below: 
Person or Entity Role 
Stanley Averch Plaintiff (by assignment) 
Ronald G. Roth Defendant; Mr. Averch's partner in 
developing the warehouse; President 
of Ronald G. Roth Company, the 
general contractor 
Oneida/SLIC Partnership between Mr. Averch and 
Mr. Roth for development of project 
Oneida Cold Storage Defendant; Mr. Averch's 
and Warehouse, Inc. company; tenant of part of the 
warehouse 
Stephen Renslow Mr. Averch's employee 
Robert Frescholtz Roth's project superintendent 
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Walter Riley 
Walfrid Lassila 
John Smales 
Metalclad Insulation 
Corporation of 
California 
Patrick Kidd 
Bruce Kidd 
Don Bressler 
Peter Nussbaum 
Earl Kemp 
Project s t r u c t u r a l engineer 
President of APDC (project 
a r ch i t ec t s ) 
Archi tect with APDC 
Third-Party Defendant 
Metalc lad 's Vice-President 
Metalclad 's contract adminis t ra tor 
Engineer with Chen & Associates 
Averch's consult ing engineer 
Metalclad1s consult ing engineer 
B. Summary of Testimony 
The testimony of the t r i a l witnesses i s summarized 
below.1 This summary i s not intended to be an exhaustive 
statement of a l l of the testimony, but r a the r a summary of the 
evidence tha t supports Judge Freder ick ' s findings of f ac t . As 
such, i t cons t i t u t e s the "marshalling of the evidence" tha t 
Averch should have incorporated in h i s b r ie f . I t wi l l be 
apparent tha t the evidence overwhelmingly supports the findings 
of fac t . 
In order to be cons i s tent with Averch's br ief , c i t a t i o n s of t r i a l 
testimony w i l l be c i t e d by reference to the transcr ipt volume number and the 
page number ( e .g . . f!IV:125") . Deposition testimony that was not read at t r i a l 
w i l l be c i t e d by reference to the Record page number ( e . g . . "R. 1277") . 
- 4 -
J, PATRICK KIDD 
Pat Kidd was Metalclad's Vice President of Cold Storage 
Operations when the Oneida warehouse was constructed. As such, 
Mr. Kidd was primarily responsible for the cold storage part of 
Metalclad's business. Metalclad had prior experience with Mr. 
Averch in connection with cold storage warehouses constructed for 
Mr. Averch and his companies. In those instances, Metalclad was 
the general contractor and thus was responsible for hiring 
structural engineers and ensuring the structural integrity of the 
buildings. (1:40, 56-59, 61-62.) 
Metalclad's role was significantly different in 
connection with the Oneida warehouse, however. With respect to 
the insulated concrete floor, Metalclad's role was limited to 
supplying the insulation materials to be used and supervising the 
installation of those materials. Ronald G. Roth was Mr. Averch's 
partner in the development of the Oneida warehouse, and Ronald G. 
Roth Company acted as the general contractor for the project. 
Thus, the Roth Company, and not Metalclad, was responsible for 
hiring a structural engineer and assuring the structural 
integrity of the building. (1:71-72, 108, 118-119, V:35.) 
In order to show Mr. Roth and his architects the 
general structure of the insulated floors and walls in similar 
cold storage warehouses, Mr. Kidd provided Mr. Roth's architects 
a typical detail (Trial Exhibit 19) from a prior cold storage 
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warehouse that Metalclad had constructed. The detail showed, 
among other things, a 5^-inch concrete floor slab reinforced with 
steel rebar. This was consistent with the prior cold storage 
warehouses on which Metalclad had acted as general contractor. 
(1:89, 92-93, V:40.) 
Mr. Roth chose not to install a reinforced concrete 
floor in the Oneida warehouse. Instead, Mr. Roth chose to 
install a six-inch unreinforced concrete floor slab. Mr. Roth 
told Pat Kidd that he was an "expert" in the field of concrete 
floor construction. Mr. Roth had also hired his own structural 
engineer to ensure the structural integrity of the floor. Mr. 
Kidd was not a structural engineer, and he was never asked to 
review the structural calculations prepared by Mr. Roth's 
structural engineer. (1:105-107, 119, 164, V:34-35.) 
After Mr. Roth had decided that the floor would be a 
six-inch unreinforced concrete slab, Mr. Kidd had communications 
with Roth's architects regarding the tie-in between the floor and 
walls as it related to the insulation to be supplied by 
Metalclad. Mr. Kidd sent Mr. Roth a typical construction detail 
(Trial Exhibit 23) in order to demonstrate how the insulation 
tie-in should be accomplished to assure an insulation seal around 
the entire building. Contrary to the assertions in Averch's 
brief, however, Mr. Kidd did not intend Exhibit 23 as a proposal 
for floor design. Mr. Roth had already rejected Mr. Kidd's 
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recommendation for a reinforced floor slab and had dictated his 
own floor slab design. Mr. Kidd never suggested a "tradeoff" 
between the use of reinforcement and a thicker concrete floor, as 
Averch implies. Mr. Kidd merely conveyed to the architects what 
Mr. Roth had decided with respect to the composition of the floor 
slab. Mr. Kidd's purpose in supplying Exhibit 23 was solely to 
assist the architects and engineer in integrating the insulation 
into the building structure. The architects ultimately 
incorporated into their drawings a floor-wall detail different 
from Exhibit 23, contrary to the assertions in Averch's brief. 
(1:93-94, 100-108, V:41-2.) 
BRUCE D. KIDD 
Patrick Kidd's son, Bruce Kidd, was Metalclad's 
contract administrator during 1981-1982. In this capacity, Bruce 
Kidd submitted to Steve Renslow, Mr. Averch's representative, a 
proposal to furnish and install the floor insulation at the Salt 
Lake City project. (IV:58, 60, Exh. 347.) Mr. Kidd testified 
that Steve Renslow wanted the option to exclude the labor of 
installing the floor insulation from Metalclad's contract, and 
this alternative was incorporated as Part "B" of the proposal. 
Mr. Renslow accepted option "B," and a contract was entered into 
whereby Metalclad agreed to supply insulation materials and 
supervise the installation of these materials by Roth Company's 
laborers. (IV:61-2.) 
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Bruce Kidd was also in charge of ordering the 
insulation materials on behalf of Metalclad. Mr. Kidd ordered 
expanded polystyrene ("EPS") insulation with a density of 1.5 
pounds per cubic foot (p.c.f.). That was consistent with 
Metalclad's practice in connection with the construction of other 
cold storage warehouses in which Metalclad had been involved. 
The 1.5 p.c.f. EPS had served well in those applications, and the 
concrete floors poured over that insulation had not suffered the 
unusual cracking and damage that later occurred in the Oneida 
warehouse. All of the prior projects had been constructed with 
reinforced concrete floor slabs, however. (IV:65, 67-68, 73-74.) 
Bruce Kidd later became aware that the crane at the 
Salt Lake job had punctured through the concrete floor during 
construction. Mr. Kidd had occasion to visit the job site before 
the Roth Company began to repair the floor damage caused by the 
crane. Mr. Kidd recommended to Roth's superintendent, Bob 
Frescholtz, that the damaged floor slab be replaced with 
reinforced concrete. Mr. Kidd made that recommendation because 
all of the projects he had been involved with had had reinforced 
concrete floors. Mr. Frescholtz responded that Roth Company was 
not going to repair the damaged areas with reinforced concrete, 
but gave no explanation for that decision to Bruce Kidd. (IV:75-
77.) 
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STANLEY AVERCH 
Stan Averch entered into a partnership with Ron Roth 
for the purpose of developing the Oneida Cold Storage warehouse. 
Mr. Roth's company acted as the general contractor for the 
construction of the warehouse. This distinguished the Oneida 
project from prior projects on which Mr. Averch had hired 
Metalclad. In the previous cold storage projects that Mr. Averch 
had developed, Metalclad had been the general contractor and had 
thus been responsible for all of the design, architecture, and 
engineering work on the projects. In the present case, by 
contrast, Metalclad's role was limited to providing insulation 
materials and supervising their installation in the warehouse. 
Metalclad was not responsible for the engineering or 
architectural work on the building. Mr. Roth was solely 
responsible for those elements of the job and for assuring that 
the concrete floor slab was designed and constructed properly. 
(11:208, 234-235, 238, 111:45-46, 48-53.) 
The construction of the warehouse began in late October 
1981. The construction schedule called for completion within 
approximately six months, which would have been by April 1982. 
In late December or early January, after the compacted fill had 
been put in place, the job was shut down because of cold and 
snowy weather. The job remained at a standstill for four to six 
weeks. Even after Mr. Roth started up the construction again, 
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the cold and wet weather caused additional delays. This caused 
Mr. Averch to be "greatly concerned" about whether the 
construction could be completed on time. (111:57-59, 64-65, 70.) 
Mr. Averch periodically visited the construction site. 
Mr. Averch was on site on the day that construction crews began 
pouring the concrete floor. He became aware that the floor was 
being poured without any steel rebar to reinforce it. This 
concerned Mr. Averch because he had been involved through his 
various businesses in the development and construction of a 
number of buildings with concrete floors, and he had never seen 
one poured without steel reinforcement. Mr. Averch protested the 
lack of reinforcement to Mr. Roth's foreman, Bob Frescholtz, but 
Mr. Frescholtz responded that he had to do what Mr. Roth had told 
him to do. (111:25-26, 40-42, 57, 60-61, 64.) 
Mr. Averch immediately called Mr. Roth to ask why there 
was no reinforcement in the floor. Mr. Roth assured Mr. Averch 
that a six-inch unreinforced floor would be adequate. Among 
other things, Mr. Roth told Mr. Averch, "I'm the concrete man" 
and "Concrete is what I know best." As the majority partner, Mr. 
Averch could have stopped the project, but he did not do so 
because of Mr. Roth's assurances. Mr. Averch did not call Pat 
Kidd of Metalclad to consult or to ask Mr. Kidd's opinion, nor 
did he consult engineers regarding the propriety of an 
unreinforced concrete floor. (111:26, 61-63, 93-94.) 
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After the floor had been poured, the wall tilt-up 
procedure began. Mr. Averch was also on site on the day that the 
first wall panel was lifted into position by the crane. Mr. 
Averch had never before seen walls lifted into place by a crane 
placed on top of a concrete floor. When the first panel was 
lifted, the weight of the crane's outriggers punctured through 
the floor and "disintegrated" it, in Mr. Averch's words. 
(111:67-68.) 
Mr. Averch again stopped construction and called Mr. 
Roth. Mr. Roth responded that the crane was his business and not 
Mr. Averch's business. Mr. Roth assured Mr. Averch that he would 
replace all of the floor that was damaged during the process of 
lifting the wall panels into place. Mr. Averch suggested that 
Mr. Roth obtain a larger crane so that he could lift up the 
panels from outside the building, but Mr. Roth declined to do so 
and again assured Mr. Averch that he would repair any damage. As 
before, Mr. Averch did not call Pat Kidd of Metalclad or consult 
with structural engineers regarding the advisability of 
continuing Mr. Roth's method of lifting the walls into place. 
(111:68-71, 94.) 
The floor continued to suffer damage as the lifting of 
wall panels proceeded. The damage occurred not only in insulated 
areas of the floor, but also in the dock area where the concrete 
floor had been poured directly over the compacted fill. The 
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damage caused by the crane contributed to the delay in readying 
the warehouse for occupancy. Mr. Averch acknowledged that Mr. 
Roth was responsible for the crane damage. (111:78, 82-83, 
V:ll.) 
STEPHEN RENSLOW 
Steve Renslow was an employee of various businesses 
owned by Stan Averch. With respect to the Oneida warehouse 
project, Mr. Renslow reported directly to Mr. Averch and he 
performed various functions, including coordinating with 
contractors. In that role, Mr. Renslow received Metalclad's 
written proposal (Trial Exhibit 347) and accepted it on behalf of 
Mr. Averch. Metalclad was to supply insulation materials and 
supervise their installation in the warehouse. The Roth Company 
was to supply the labor to install the insulation materials in 
order to achieve a cost savings to Mr. Averch. (111:112-116, 
124-128.) 
At some point during construction, Mr. Renslow became 
aware that the concrete floor in the Oneida warehouse would not 
be reinforced. Mr. Renslow discussed this with Mr. Roth, who 
assured Mr. Renslow that an unreinforced floor would be 
sufficient. Mr. Renslow relayed the information about the 
unreinforced floor to Mr. Averch. (111:131-132.) 
After Roth's construction forces began lifting the 
walls with the crane, Mr. Renslow visited the construction site 
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and saw the damage caused by the crane. Mr. Renslow saw between 
10 and 12 punctures that had been caused by the crane. In 
addition, he saw cracks that appeared like spider webs emanating 
outward from the spots where the crane outriggers had been placed 
as it was moved around the building to lift the wall panels into 
place. The crane damage caused Mr. Renslow to be concerned 
because of the delay in completion of the project. (111:132-
134.) 
Mr. Roth was in charge of replacing the concrete 
damaged by the crane. Mr. Roth was the one who decided how the 
repairs would be done. Mr. Renslow testified that Roth did not 
repair all of the floor damage that had been caused by the crane. 
(111:134.) 
Mr. Renslow was present at the construction site when 
Don Bressler of Chen & Associates took a piece of the insulation. 
Mr. Bressler obtained the piece of insulation from under one of 
the damaged areas of the concrete floor. The piece of insulation 
that Mr. Bressler took was "broken" and "jagged." (111:137.) 
Mr. Renslow was familiar with Metalclad's work on 
behalf of Mr. Averch in connection with other cold storage 
facilities in San Jose, Los Angeles, and Denver. Mr. Renslow 
testified that the concrete floor slabs of those facilities did 
not suffer from the cracking and damage that occurred at the Salt 
Lake facility. (111:135.) 
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RONALD G. ROTH 
Mr. Roth is the president of the Ronald G. Roth 
Company, which entered into a contractual arrangement with 
Oneida/SLIC to build a cold storage and warehouse facility in 
Salt Lake City. Roth Company, as general contractor, was to 
construct the facility and hire an architect and an engineer to 
design the building and integrate into the building the tenant-
furnished items such as the insulation. The engineer and 
architect were to integrate information provided by Metalclad and 
others into the design. (R. 1272-73.) 
Roth Company's structural engineer was Walter E. Riley. 
Mr. Roth believed that Riley had experience in designing cold 
storage warehouses. Mr. Roth also testified that although he 
failed to ask Mr. Riley to design the floor for crane loads, he 
assumed that Riley would do so anyway. (R. 1270, 1272-73, 1299-
1301.) 
With respect to Metalclad, Roth testified that his 
company's employees placed materials supplied by Metalclad under 
its supervision. This included the insulation and vapor barrier. 
The sand was placed by Roth employees and the underfloor heating 
pipe was either placed by Roth employees or through a Roth 
subcontractor. Then the Ronald G. Roth Company and its 
subcontractors formed the slabs, poured the concrete, and 
finished the concrete. There was also a subcontractor who was 
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responsible for saw-cutting the control joints in the concrete 
slab. In addition, the Roth Company was responsible for putting 
a sealer coat on the concrete. (R. 1277-78.) 
Mr. Roth testified that Mr. Riley, through his 
calculations, determined that the facility should have a six-inch 
concrete floor and that the floor should not be reinforced. Mr. 
Roth acknowledged that reinforcing steel could have been used in 
the floor to prevent or control cracking, "if you want to spend 
the money." (R. 1279-1281, 1311.) 
In January 1982 - - after the fill had been compacted 
but before the floor was poured - - Mr. Roth learned from Mr. 
Riley that the floor as designed was not strong enough to support 
the weight of the food racks that Mr. Averch planned to install 
on top of the floor. Mr. Riley suggested several options to 
strengthen the floor, and Mr. Roth chose the cheapest 
alternative, which was to install 7#-inch-thick reinforced 
concrete "pads" in the areas where the racks would be placed. 
Contrary to the implication in Averch's brief, the decision to 
install these concrete pads had nothing to do with the 
insulation. In fact, Mr. Riley had told Mr. Roth that the pads 
would be necessary regardless of whether the floor insulation met 
its specified strength. (R. 1287-1293, 1336-1341.) 
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ROBERT FRESCHOLTZ 
Robert Frescholtz was employed by the Roth Company as 
its construction superintendent on the Oneida project. As such, 
Mr. Frescholtz supervised the construction of the concrete floor 
slab. Mr. Roth periodically visited the job site and was in 
regular contact with Mr. Frescholtz by telephone. Mr. Frescholtz 
relied on Mr. Roth regarding the design and construction of the 
concrete floor. Mr. Frescholtz testified that Metalclad "didn't 
have anything to do with the slab." (1:180, 11:13, 74, 77-79, 
116.) 
Mr. Frescholtz testified that there was an "urgency" to 
complete the Oneida warehouse so that it could be occupied. The 
weather conditions during construction were often wet and cold. 
As Mr. Frescholtz stated, "It was incredible the amount of ice 
and snow and you name it we removed from each [concrete] panel." 
Mr. Frescholtz testified that the water table was very high 
during the time of construction and that water repeatedly gushed 
out while the footings for the building were being dug. This 
required that the construction forces use a pump to remove water 
while digging the footings. Mr. Frescholtz thought that it was 
"scary" to pour the concrete floor under these circumstances 
because he wondered whether the soil could support the floor. 
(11:18, 80-81, 85-87, 93.) 
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Construction activity was shut down during the coldest 
part of the winter. When Mr. Frescholtz returned to start 
construction again, the compacted fill was frozen "like a rock," 
according to Mr. Frescholtz. The ground was frozen so hard that 
a steel stake would bend rather than penetrate the frozen fill. 
The soil thawed as the weather warmed up, and Mr. Frescholtz saw 
the soil "heave" when heavy trucks drove across it. The muddy 
conditions around the construction site caused difficulties and 
delays in completing the construction. (11:81, 86-88.) 
After the concrete floor was poured, the concrete wall 
panels were formed on top of the floor so that they could be 
lifted into position by a large crane. Mr. Frescholtz testified 
that the crane weighed at least 150 tons and the wall panels 
weighed between 30 and 40 tons each. Mr. Roth chose to position 
the crane on the concrete floor as the panels were lifted into 
place. The crane was supported by four outriggers placed on the 
concrete floor. When the crane began to lift the first wall 
panel, the combined weight of the crane and the wall panel caused 
the outriggers to shatter the concrete "like a mirror," according 
to Mr. Frescholtz. Mr. Frescholtz ordered the crane operator to 
stop and summoned Mr. Roth to the job site. (11:23-26, 84.) 
When Mr. Roth arrived, Mr. Frescholtz suggested that 
they stop the wall tilt-up procedure and consult engineers about 
why the cracking was occurring. Mr. Roth decided that was not 
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necessary, however, and ordered that the lifting of the wall 
panels continue. The construction crew attempted to spread out 
the load from the outriggers by placing them on wood pads. This 
did not stop the damage to the floor. As the crew moved the 
crane around the perimeter of the floor to lift the wall panels, 
the concrete slab continued to crack under the weight of the 
crane. The damage occurred not only in areas of the floor over 
the insulation that Metalclad had supplied, but also over the 
uninsulated dock area, where the concrete floor had been poured 
directly over the compacted fill. Mr. Frescholtz testified that 
three-fourths of the floor had suffered serious punctures and 
cracks from the crane load and described the floor as "destroyed" 
as a result of the damage. Mr. Frescholtz felt that "the 
integrity of the whole floor was gone." (11:26, 29-34, 39, 93, 
106.) 
After the warehouse was completed, the Roth Company 
attempted to repair the damaged floor. Mr. Roth determined where 
and how the damaged areas of the floor would be repaired. Mr. 
Frescholtz disagreed with the haphazard nature of the repairs 
that Mr. Roth dictated. Mr. Frescholtz thought that the damaged 
areas should have been repaired in squared-off areas rather than 
in the irregular shapes dictated by Mr. Roth. Mr. Frescholtz did 
not voice his concerns to Mr. Roth, however, because he thought 
it would be futile to do so. (11:66-67, 101, 103, 105-106.) 
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WALFRID LASSILA 
Walfrid Lassila was the president of Architectural 
Production and Design Consultants ("APDC"), the Phoenix 
architectural firm that Ron Roth hired for the Salt Lake City 
project. Mr. Lassila did not have an architecture degree and had 
never been a licensed architect. His role in the Oneida project 
was to convey to his staff any information he received from Mr. 
Roth or Mr. Averch regarding the project. Mr. Lassila spoke with 
Pat Kidd of Metalclad on three occasions. The purpose of those 
discussions was to obtain information from Mr. Kidd about how to 
incorporate the insulation materials into the structural 
components of the warehouse. At no time did Mr. Kidd tell Mr. 
Lassila that an unreinforced concrete floor slab would be 
appropriate for the Oneida warehouse. Mr. Lassila knew that it 
was the structural engineer who would make that decision and 
would determine the structural soundness of APDC's drawings. 
(111:140-145, 153, 162-167, 171-175.) 
JOHN SMALES 
Mr. Smales is an architect who was employed by APDC at 
the time of the planning and construction of the Oneida project. 
Mr. Smales testified that Trial Exhibit 23 was a typical detail 
that Metalclad had used, but he fully understood that it was not 
prepared specifically for the Oneida project. Mr. Smales' 
recollection was that the purpose of Exhibit 23 was to orient the 
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architects with respect to the transition of the insulation from 
the walls to the floor. The architects were not looking to 
Metalclad to give them any input regarding the structural 
capacity of the concrete floor itself. They were relying on 
Walter Riley, the structural engineer, to determine the 
structural integrity of the floor. (R. 1360, 1361, 1368, 1380.) 
WALTER RILEY 
Mr. Riley was the structural engineer hired by Ron Roth 
to prepare structural calculations for the Oneida warehouse and 
to assure that the architects' drawings conformed to his 
calculations. Mr. Riley was not licensed in Utah as a structural 
engineer. Contrary to Mr. Roth's assumptions, Mr. Riley had no 
experience in engineering insulated floors or cold storage 
facilities. (R. 1182, 1183-84, 1186.) 
Mr. Riley acknowledged that he received some 
information about the insulation materials from Pat Kidd of 
Metalclad, but testified that he relied on his own knowledge and 
experience in making his calculations. Mr. Riley did not rely on 
any information from Mr. Kidd in drawing up his structural 
calculations, in deciding on the type of concrete to use and the 
spacing of the control joints in the concrete, or in determining 
how thick the floor slab should be and whether it should be 
reinforced. Mr. Riley never even discussed with Mr. Kidd whether 
the concrete should be reinforced. (R. 1195, 1226-27.) 
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Mr. Riley did not design the floor slab to support 
crane loads. When Mr. Riley prepared his structural 
calculations, he did not know that Mr. Roth intended to place a 
crane on the floor to lift the wall panels. Mr. Riley testified 
that if he had known that, he would have designed either a 
thicker floor or a steel-reinforced floor. (R. 1232, 1241-42.) 
During construction, Mr. Roth called Mr. Riley to ask 
whether he had designed the floor for crane loads. When Mr. 
Riley responded that he had not, Mr. Roth asked what he could do 
to accommodate the crane. Mr. Riley recommended that Mr. Roth 
place the crane outriggers on seven-foot-square, rigid steel 
plates to spread the load. Mr. Roth asked if he could use wood 
pads, but Mr. Riley warned Mr. Roth not to use wood pads because 
they would not be rigid enough to spread the crane load 
adequately. After the crane damage occurred, Mr. Roth never 
consulted with Mr. Riley about how to perform repairs to the 
damaged areas of the floor. (R. 1221-22, 1243-46.) 
DONALD E. BRESSLER 
Don Bressler was employed by Chen & Associates, a Salt 
Lake City engineering firm that was hired to help evaluate the 
cause of the damage to the Oneida warehouse floor. Specifically, 
Chen 8c Associates was hired to study the soils on which the 
warehouse was built. The majority of Mr. Bressler's work 
experience had been in the area of soils and compacted fills. 
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Mr, Bressler described his work in the area of structural 
engineering as "limited." Mr. Bressler has never acted as a 
structural engineer in connection with a project having an 
insulated concrete floor. (11:117, 120-122, 199.) 
In addition to reviewing the condition of the soil and 
fill at the construction site, Mr. Bressler was asked to test 
samples of the insulation that had been installed under the 
concrete floor slab at the Oneida warehouse. Mr. Bressler had no 
experience in testing EPS insulation, and Chen & Associates did 
not have the proper equipment to test the EPS according to 
industry standards. (11:149-151, 175, 181-182.) 
Chen & Associates tested three groups of EPS samples. 
The first group consisted of two samples that were given to Mr. 
Bressler when he met with Stan Averch and others on the 
construction site in August 1982. Mr. Bressler could not recall 
who gave him those samples, but he believed that one came from 
beneath a damaged area of the floor and the other from a pile of 
loose insulation on the construction site. Mr. Bressler had no 
information as to who manufactured either of these samples. 
Moreover, with respect to the sample taken from beneath the 
damaged area of the floor, Mr. Bressler acknowledged that 
repeated stresses and loads on the insulation would compromise 
the validity of the tests of its compressive strength. (11:121-
123, 141, 172, 176-177, 186-187.) 
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Chen & Associates tested two other sets of EPS samples. 
Mr. Bressler did not know who manufactured any of those samples 
or where they had come from. He did not know whether Metalclad 
had supplied the insulation from which those samples were taken 
or whether any of that insulation had even been used in the 
Oneida warehouse. In addition, some of these samples had been 
damaged by exposure to the sun, and Mr. Bressler did not know 
whether the sun damage had compromised the insulation in any way. 
(11:146, 152, 159-161, 186.) 
PETER J. NUSSBAUM 
Mr. Nussbaum was Averch's consulting engineer who 
testified at trial with respect to his opinions about the floor 
damage at the Oneida warehouse. One of Judge Frederick's oral 
findings of fact after the conclusion of the trial specifically 
addressed Mr. Nussbaum1s testimony: "Plaintiff's expert, Peter 
Nussbaum, in this Court's view, lacked credibility. His opinions 
did not impress this Court as being sound." (R. 2493.) 
EARL S. KEMP 
Mr. Kemp is employed by Forsgren Associates, P.A., 
which is a multi-discipline consulting engineering firm. He 
obtained a Bachelors Degree in Civil Engineering from Brigham 
Young University and a Masters in Structural Engineering from 
Utah State University. Mr. Kemp is licensed as a civil engineer 
and structural engineer in Utah, Idaho, and Wyoming. He has been 
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in charge of structural engineering for Forsgren and is currently 
its executive vice-president. (IV:117-121.) 
Mr. Kemp was asked to examine the cracking that was 
occurring in the concrete floor of the Oneida Cold Storage 
warehouse. Mr. Kemp reviewed various written materials regarding 
the Oneida project, including the structural engineer's 
calculations, soils and materials test reports, foundation 
reports, and numerous depositions. Mr. Kemp prepared a written 
report of his findings and conclusions (Trial Exhibit 360), in 
which he discussed both the types of cracks and the causes of the 
cracking in the Oneida warehouse floor. (IV:121-123.) 
TYPES OF CRACKS 
Mr. Kemp assisted in the preparation of Trial Exhibit 
361, entitled "Types of Cracks." This exhibit was prepared after 
he had reviewed the entire floor system of the Oneida warehouse 
and identified the types of cracks that were occurring in the 
floor. Mr. Kemp examined the floor on at least seven occasions. 
He testified that by examining the cracks in the Oneida facility, 
he was able to classify them into different types. (IV:123-124.) 
Thermal Stress Cracking 
The first type of crack identified on Exhibit 361 was 
thermal stress cracking. Kemp testified that this type of crack 
existed throughout the entire structure and was probably the most 
prominent crack occurring on the floor. Thermal stress cracks 
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are caused by a change in temperature that can cause concrete to 
either expand or shrink. When concrete shrinks, it develops 
tensile stress that cannot be relieved, resulting in a crack. 
(IV:125-127.) 
Creep Stress Cracking 
Creep stress cracks are caused by a chemical reaction 
known as "hydration" as the concrete cures. This chemical 
reaction results in shrinkage of the concrete, creating residual 
stress that shows up as a creep stress crack. Temperature may 
cause an exaggeration of these cracks, but they will nevertheless 
occur without any temperature changes. (IV:128.) 
Beam Stress Cracking 
The third type of cracks identified by Mr. Kemp were 
beam stress cracks, which are caused by heavy objects such as 
forklifts or racks that place an external load on the floor. The 
external loading compresses the subgrade and the concrete bends 
or "deflects," with cracks resulting. (IV:130.) 
Scaling 
Mr. Kemp next identified scaling or spalling. This can 
result from chemicals or abrasion of the concrete surface. It is 
also caused when the concrete is finished too quickly, which 
leaves water trapped under the surface of a cement layer. When 
the water freezes, it forces the surface layer off and exposes 
the aggregate. (IV:133.) 
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Popouts 
Popouts are holes that usually result from the 
expansion of freezing water trapped in the middle of the floor 
slab. (IV:134-135.) 
Crazing 
Finally, Mr. Kemp described crazing cracks. These tend 
to be surface cracks that run in nonuniform directions. They 
usually do not go through the entire floor system. They are 
caused by curing problems resulting in rapid evaporation of water 
from the concrete as it is being finished. (IV:135-136.) 
CAUSES OF CRACKS 
Mr. Kemp also prepared Trial Exhibit 362, which 
identifies the causes of the various types of cracking damage in 
the Oneida warehouse. Mr. Kemp emphasized the fact that concrete 
always cracks. Concrete is designed under the assumption that 
cracks will develop, and it is designed with "joints" to control 
the location and extent of the cracking. Upon reviewing the 
floor in the Oneida facility, however, Mr. Kemp concluded that 
the cracking was significantly more than he would have 
anticipated from normal concrete action. Therefore, he evaluated 
why there was so much cracking. Mr. Kemp reviewed the design and 
the design assumptions used for the warehouse as well as the 
construction procedures employed. Mr. Kemp concluded that the 
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two primary problems that caused the various types of cracks were 
design errors and construction errors. (IV:136-137, 145.) 
Design Errors 
In the design area, Mr. Kemp testified that Walter 
Riley, the structural engineer, made improper assumptions about 
the load that would be imposed on the floor; the distribution of 
the load; the deflection associated with the insulation; and the 
approach to be used in designing the floor. He testified that 
Mr. Riley used the wrong design theory for placing a concrete 
floor on insulation. Mr. Riley's design theory for distributing 
the loads on the floor was also wrong. (IV:137-138.) 
Mr. Riley made improper assumptions about the 
insulation because he assumed that the deflection of the 
insulation would be the same whether the insulation was one inch 
thick or six inches thick. In fact, however, the deflection of 
six-inch insulation is six times that of one-inch insulation. 
Mr. Riley thus made a "classic mistake" with respect to the 
deflection of insulation. As a result, Riley's calculations 
regarding the physical properties of the insulation were 
incorrect. (IV:138-139.) 
Mr. Riley failed to incorporate an appropriate safety 
factor into his calculations. Riley should have assumed that the 
insulation had a strength of only about one-fourth of its 
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specified strength in order to allow for the loads that would be 
placed on the floor. (IV:139-140, 143.) 
Mr. Riley also made improper assumptions about wheel 
loads, rack loads, and the distribution of these loads. Mr. 
Riley failed to incorporate a mechanism in the floor for 
distributing these loads over larger areas. This could have been 
accomplished either by incorporating reinforcing steel in the 
floor or by designing a thicker concrete floor. Mr. Kemp 
testified that he had never before seen a cold storage building 
designed with an unreinforced concrete floor. Mr. Kemp 
testified, " . . . the floor is done wrong. It's designed wrong, 
pure and simple." (IV:138-141.) 
Riley also failed to designate joint spacing in his 
calculations to control the inevitable cracking. The joints 
between concrete sections in cold storage facilities should be 
closer together because of the cold temperatures that lead to 
greater concrete shrinkage. In the Oneida warehouse freezer, 
temperatures were down to -20 degrees Fahrenheit. Riley should 
have designated joint spacings in the range of 12 to 17 feet* 
The Roth Company had put in some joints or cold joints, but their 
spacing was nonuniform and appeared to have been more of a 
convenience than a design plan. The joints were placed too far 
apart to control the cracking. (IV:146-147.) 
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Mr. Kemp testified that Mr. Riley also erred in failing 
to specify air-entrained concrete for the floor. This type of 
concrete has small air bubbles interspersed in it to allow for 
expansion of water within the concrete as the water freezes. 
This in turn diminishes the likelihood of the freezing creating 
pop-outs, scaling, or spalling. (IV:148-149.) 
Construction Errors 
The second category of causes of the damage were 
construction errors. Mr. Kemp testified that the primary 
problems relating to construction arose from the repairs to the 
floor after the crane had damaged it. Mr. Kemp testified that 
Mr. Roth did not cut out large enough areas of the damaged 
concrete for repair and left some of the cracks unrepaired. In 
addition, the sections that were removed and replaced had jagged 
edges that created "stress risers," causing significant cracks 
radiating from the repaired concrete. Damaged concrete should 
have been replaced either in circular sections or in squared 
areas from joint to joint. (IV:150-151, 158-159.) 
Mr. Kemp also said that there were problems with 
freezing of the compacted fill and contamination of trench work 
that had been done by employees of the Roth Company. There was 
failure of the subgrade, caused by thawing of frozen water in the 
earth below the floor. This was a primary cause of the beam 
cracks that occurred on the uninsulated dock areas. In addition, 
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the concrete floor was cured improperly, causing crazing cracks. 
The floor was also prematurely finished, which resulted in the 
spalling. Popouts may have been caused by the concrete 
composition, and the aggregate had not been tested. This was 
basically a problem with the mix design. (IV:151-153.) 
Furthermore, concrete needs to be protected in cold 
weather and, if it is not protected, it can suffer from creep 
cracking and temperature cracking. There were also problems with 
the construction of the joints in the concrete, and the saw cut 
joints appeared to have been done late, with cracking occurring 
before the saw cuts were made. Finally, the crane breaking the 
concrete floor may have brought on many secondary problems such 
as destruction of the vapor barrier, insulation, and heating 
system. Mr. Kemp summarized his opinion of the construction 
errors: "Just unbelievable construction procedure, as far as I'm 
concerned." (IV:15 3 -15 7.) 
Mr. Kemp's final analysis was to determine what 
percentage of each type of crack exists at the Oneida facility. 
His estimate was that about 40 percent of the cracks in the 
structure are thermal cracks, 20 percent are beam cracks, 5 
percent are scaling, 5 percent are popouts, 5 percent are crazing 
cracks, and about 25 percent are creep-related cracks. Kemp 
further estimated that three-fourths of the beam cracks are over 
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the uninsulated dock areas of the floor that were poured directly 
over the compacted fill. (IV:159-160.) 
Contrary to the implications in Averch's brief, Mr. 
Kemp testified that he did not know whether the insulation met 
specified strengths. In fact, he questioned Chen & Associates' 
test results because the crane loads had crushed the insulation 
before it was tested. In any event, it was Mr. Kemp's opinion 
that even if the insulation did not have the specified 
compressive strength of 21-27 p.s.i., the beam cracks would still 
have occurred because of the poor design of the floor system. He 
testified that with Mr. Riley's floor design, the compressive 
strength of the insulation would have had to be over 100 p.s.i. 
in order to prevent beam cracking of the floor. Given the design 
errors by Riley and construction errors by Roth Company, the 
cracks were going to occur in this facility regardless of the 
compressive strength of the insulation. (IV:162-164.) 
Mr. Kemp testified that of the types of cracks he 
identified in the facility, only beam stress cracks could have 
been affected in any way by the insulation. If the insulation 
had a lower compressive strength than specified, the result would 
not have been more cracking, but only about a tenth of an inch 
difference in the size of the largest of the beam cracks. 
Moreover, three-fourths of the beam stress cracks occurred in the 
uninsulated dock area and thus could not have been caused or 
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aggravated by the insulation. Mr. Kemp testified that none of 
the other types of cracks he identified could have been related 
in any way to the strength of the insulation. (IV:162-166.) 
Mr. Kemp was of the opinion that if the floor had been 
designed properly from the beginning, the building would not have 
suffered unusual or excessive cracking even if the insulation 
supplied had a lesser compressive strength than specified. He 
stated, "If the project had been designed correctly and the 
construction problems had not occurred, the insulation - - you 
would not be here today. That's as easy as I can say it. There 
would not be a problem with the building." (IV:167-168.) 
SUMMARY OF ARGUMENT 
All of the issues that Averch argues in his brief arise 
from challenges to Judge Frederick's findings of fact. The 
primary reason that Averch's appeal should be rejected is that 
Averch has failed to marshal the evidence as required by Rule 
52(a), U.R.C.P., and the case law decided thereunder. Averch's 
brief consists of nothing more than a recitation of the evidence 
that Averch believes supports his arguments. Averch has made no 
effort, however, to set forth the evidence that supports Judge 
Frederick's findings of fact. This deficiency alone is 
sufficient to warrant denial of Averch's appeal. 
Metalclad has marshalled the evidence in support of 
Judge Frederick's findings of fact. The facts overwhelmingly 
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supported Judge Frederick's findings. With respect to Averch's 
claim that Metalclad was negligent in connection with the design 
of the warehouse, the witnesses uniformly testified that Roth 
Company and its engineer and architects were responsible for 
designing the warehouse and assuring its structural integrity. 
Metalclad's only role was to assist the architects in integrating 
the insulation materials into the warehouse to assure that the 
facility was properly insulated. No one - - including the 
structural engineer and Mr. Averch himself - - relied on 
Metalclad to verify the structural engineer's calculations with 
respect to the ability of the floor to withstand the loads placed 
on it. 
The evidence also established that the construction 
errors that caused floor damage were the sole responsibility of 
the Roth Company. Mr. Averch admitted that Metalclad was only 
responsible for supervising the installation of the insulation 
materials, and that Roth Company was solely responsible for the 
construction of the floor slab. The evidence showed that there 
were numerous errors in construction that led to excessive 
cracking and floor damage. The most significant damage resulted 
from Roth's decision to place a huge crane on the floor to lift 
the wall panels into place. This resulted in severe shattering 
throughout the floor. Additional cracking and damage resulted 
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from improper repairs of the crane damage, and it was Roth alone 
who directed the method of repair. 
The evidence also supported Judge Frederick's finding 
that there was no breach of warranty by Metalclad. Averch relies 
on tests of various insulation samples to support his claim of a 
breach of warranty. With the exception of one of those 
insulation samples, however, Mr. Averch was unable to prove who 
manufactured any of those samples or where they came from. The 
lone exception was a sample of insulation that came from an area 
of the warehouse floor that had been crushed by the crane, 
rendering invalid any test results as to that sample. 
Finally, the evidence supported Judge Frederick's 
finding that even if the insulation had not met specifications, 
it did not cause the floor damage. Judge Frederick found that 
the plaintiff's expert, Peter Nussbaum, lacked credibility, and 
that Metalclad's expert, Earl Kemp, was "more persuasive and 
credible." Mr. Kemp testified that given the design and 
construction errors by Roth Company and its structural engineer 
and architects, the excessive cracking in the warehouse floor 
would have occurred whether the insulation met specifications or 
not. Mr. Kemp also testified that if the warehouse floor had 
been designed and constructed properly, excessive cracking and 
damage would not have occurred even if the insulation did not 
meet specifications. Judge Frederick properly found that 
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Metalclad committed no breach of warranty, and thus that the 
plaintiff was not entitled to recover damages from Metalclad. 
ARGUMENT 
I. AVERCH'S CHALLENGE TO JUDGE FREDERICK'S FINDINGS OF FACT 
SHOULD BE REJECTED BECAUSE AVERCH HAS FAILED TO MARSHAL THE 
EVIDENCE IN SUPPORT OF THE FINDINGS OF FACT. 
Under Rule 52(a), U.R.C.P., Averch's challenge to Judge 
Frederick's findings of fact will fail unless he can establish 
that the findings were "clearly erroneous." In order to meet 
this burden, Averch is required to marshal the evidence in 
support of Judge Frederick's findings of fact and demonstrate 
that despite the supporting evidence, the findings were clearly 
erroneous. Utah Department of Social Services v. Adams, 806 P.2d 
1193, 1197 (Utah App. 1991); Mountain States Broadcasting Co. v. 
Neale. 783 P.2d 551, 553 (Utah App. 1989). 
Averch has failed to marshal the evidence as required. 
Averch's brief simply reargues the evidence that Averch believes 
supports his view of the case. Averch has made no effort to 
recite the evidence that supports Judge Frederick's findings. 
Because of Averch's failure to marshal the evidence, 
his challenge to Judge Frederick's findings of fact should be 
dismissed without further consideration. "When the duty to 
marshal is not properly discharged, we refuse to consider the 
merits of challenges to the findings and accept the findings as 
valid." Mountain States Broadcasting, supra. 783 P.2d at 553. 
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Accord. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 899 (Utah 
1989); Christensen v. Munns. 812 P.2d 69, 73 (Utah App. 1991). 
It is not Metalclad's obligation to marshal the 
evidence in support of the findings, nor is it the obligation of 
this Court. It was Averch's obligation to do so, and Averch 
failed to discharge that obligation. Consequently, Averch's 
appeal of the findings of fact should be dismissed. 
II. ALL OF THE ISSUES STATED BY AVERCH ARE ISSUES OF FACT 
SUBJECT TO THE "CLEARLY ERRONEOUS" STANDARD OF REVIEW. 
Averch sets forth six issues in his brief. Averch has 
characterized issues 2 and 6 as issues of law that would not be 
subject to the "clearly erroneous" standard for challenges to 
findings of fact. Averch is incorrect, however, in 
characterizing issues 2 and 6 as issues of law. 
Issue 2 challenges Judge Frederick's refusal to grant 
damages as a result of Metalclad's alleged breaches of contract 
and warranties. Judge Frederick's denial of Averch's claim for 
damages against Metalclad followed logically from his factual 
findings that Metalclad did not breach its contract or 
warranties. Issue 2 is simply an outgrowth of Averch's issue 1 
and thus raises no issue of law for decision. 
Similarly, issue 6 is merely an outgrowth of issues 3 
through 5. Issue 6 challenges Judge Frederick's denial of 
Averch's claim that Metalclad was jointly liable with the Roth 
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Company. Judge Frederick's ruling was not a result of an 
interpretation of law, however, but rather a result of his 
finding that Metalclad was not negligent (Averch issue 4). Since 
Metalclad was not negligent, it could not have been jointly-
liable with the Roth Company. 
Thus, all of the issues presented for decision in this 
appeal are issues of fact subject to the "clearly erroneous" 
standard of review. Rule 52(a), U.R.C.P. Under that standard, 
findings of fact will not be set aside unless they are "against 
the clear weight of the evidence" or the Court otherwise reaches 
"a definite and firm conviction that a mistake has been made." 
Western Kane County Special Serv. Dist. 1 v. Jackson Cattle Co., 
744 P.2d 1376, 1377 (Utah 1987) (citing State v. Walker. 743 P.2d 
191 (Utah 1987)); accord. Monroe. Inc. v. Sidwell. 770 P.2d 1022, 
1023 (Utah App. 1989). As discussed below, Averch has not met 
that burden in the present case. 
III. THE TESTIMONY AND EVIDENCE PRODUCED AT TRIAL SUPPORTED EACH 
OF THE FINDINGS OF FACT CHALLENGED BY AVERCH. 
Metalclad believes that the order in which Averch has 
stated the issues is confusing because related issues are stated 
out of order. Issues 1, 2, and 5 logically go together because 
they all relate to the question of whether the insulation 
supplied by Metalclad met specifications and warranties and 
whether the insulation caused any of the floor damage in the 
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Oneida warehouse. Issues 3, 4, and 6 belong together because 
they all relate to Averch's claim that Metalclad was negligent in 
connection with the plans and specifications for the building. 
In order to achieve a more logical and chronological flow, 
Metalclad will first discuss issues 3, 4, and 6, followed by a 
discussion of issues 1, 2, and 5. 
A. Judge Frederick correctly found that Metalclad was not 
negligent in connection with the development of the 
plans and specifications for the Oneida warehouse. 
Averch's issues 3, 4, and 6 challenge Judge Frederick's 
findings that Metalclad was not negligent. Specifically, Judge 
Frederick found that it was the Roth Company and its architects, 
engineer, and subcontractors who failed to design and construct 
the Oneida warehouse properly. Judge Frederick thus found that 
the Roth Company breached its contract and warranties and was 
negligent in connection with the construction of the warehouse. 
(Finding of Fact 6.) Judge Frederick found that the Roth Company 
was solely responsible for the damages suffered by Averch and 
awarded damages in favor of Averch and against the Roth Company 
in the amount of $1,909,401.57. (Findings of Fact 9 and 11.) 
Furthermore, Judge Frederick found that the Roth Company relied 
solely on its own expertise and on that of its architects and 
structural engineer in connection with the design and 
construction of the building, and did not rely on Metalclad. 
(Finding of Fact 5.) Judge Frederick found that no act or 
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omission of Metalclad contributed in any way to the damages 
suffered by Averch. (Finding of Fact 13.) The evidence supports 
each of these findings. 
Metalclad could not have been negligent in connection 
with the structural failure of the Oneida warehouse floor because 
Metalclad was not responsible for determining its structural 
integrity. The witnesses testified in unison on this point. Ron 
Roth testified that he hired Walter Riley to act as the 
structural engineer for the project. Mr. Roth believed - -
mistakenly, as it turned out - - that Riley had experience with 
cold storage facilities, and he relied on Riley to determine the 
structural integrity of the warehouse floor. Mr. Roth did not 
rely on Metalclad for this purpose. Moreover, when the Roth 
Company performed repairs on the concrete that was damaged by the 
crane, Mr. Roth alone decided how and where to make the repairs. 
The testimony of all of the other witnesses is 
consistent with Roth's testimony. Patrick Kidd of Metalclad 
testified that Metalclad had nothing to do with the engineering 
of the building. When Mr. Kidd gave Mr. Roth's architects a 
typical drawing showing the construction of a concrete floor in 
other cold storage warehouses, Mr. Roth rejected the idea of 
incorporating reinforcing steel in the floor slab of the Oneida 
warehouse. Mr. Roth, who was both the general contractor and Mr. 
Averch's partner in connection with this project, represented 
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himself to Mr. Kidd as an "expert" in the field of concrete. Pat 
Kidd had no further involvement in discussions regarding the 
structural integrity of the floor slab. Mr. Kidd's subsequent 
communications with the architects related only to the tie-in 
between the insulation from the floor to the insulation in the 
walls. This was consistent with Metalclad's obligation to supply 
insulation materials and supervise their installation in the 
facility. 
Walter Riley acknowledged that he did not rely on Mr. 
Kidd in calculating the structural integrity of the floor. Mr. 
Riley also testified that he verified the structural integrity of 
all drawings he received from the architects and that he could 
have ordered changes in any design that he believed was not 
structurally sound. 
John Smales, one of the project architects, testified 
that the architects looked solely to Walter Riley for 
determination of the structural integrity of their design. The 
architects did not rely on Metalclad in connection with the 
structural soundness of their drawings. Mr. Smales confirmed 
that the architects' communications with Mr. Kidd were solely for 
the purpose of assuring that the insulation was integrated into 
the building so as to assure a complete insulation seal around 
the building. 
-40-
Finally, and most importantly, Mr. Averch himself 
testified that Metalclad was not responsible for structural 
aspects of the warehouse. Mr. Averch acknowledged that Ron Roth 
was responsible for hiring architects and a structural engineer 
pursuant to Mr. Roth's contract to "design, develop, and build" 
the warehouse. Mr. Averch also admitted that the floor slab was 
"100% Mr. Roth's responsibility." Mr. Averch relied on Mr. Roth, 
who told Mr. Averch that he was "the concrete man" and that 
concrete was what he knew best. Mr. Averch never asked Pat Kidd 
to review the structural engineer's calculations or to advise Mr. 
Averch regarding the structural integrity of the building. 
Mr. Averch's actions were consistent with his 
testimony. When Mr. Averch first learned that the construction 
crews were pouring the floor without reinforcing steel, he called 
Ron Roth, not Pat Kidd, to express his displeasure and to ask why 
the floor was not reinforced. Similarly, when Mr. Averch saw the 
damage that was caused by the crane as it lifted the wall panels, 
Mr. Averch consulted solely with Ron Roth. This was entirely 
consistent with Mr. Roth's obligation to "design, develop, and 
build" the facility, and with Metalclad's limited responsibility 
under its contract. 
All of the witnesses agreed that Metalclad was not 
responsible for determining the structural capacity of the Oneida 
warehouse floor. That was the sole responsibility of Mr. Roth 
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and his structural engineer. Mr. Roth was solely responsible for 
the construction errors as well. Earl Kemp testified that the 
primary construction error related to the crane damage. The 
evidence established that Mr. Roth alone decided to place the 
150-ton crane on the concrete slab to lift the 30- to 40-ton wall 
panels. Mr. Roth alone chose to continue with that procedure 
after the crane outriggers began puncturing the floor. It was 
Mr. Roth who ignored Walter Riley's advice to place the 
outriggers on rigid steel plates and instead placed them on wood 
pads, which Mr. Riley specifically told Mr. Roth not to use. 
When the time came to repair the crane damage, Mr. Roth 
decided where and how to make the repairs. Earl Kemp testified 
that the irregular and haphazard nature of the repairs caused 
many of the cracks that subsequently occurred. The Roth Company 
and its subcontractors were also solely responsible for the other 
construction errors about which Earl Kemp testified, including 
improper concrete composition, improper curing and finishing, 
late cutting of slab joints, and inadequate protection of the 
concrete from cold weather. 
The evidence amply supported Judge Frederick's findings 
that no act or omission of Metalclad caused Mr. Averch's damages, 
and that Mr. Averch's damages were caused solely by Roth's 
breaches of contract and warranties and by his negligence. Since 
Judge Frederick properly found that Metalclad was not negligent 
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and thus was not responsible for Averch's damages, it follows 
that Metalclad could not have been jointly liable with Roth for 
those damages. 
B. Judge Frederick correctly found that Averch failed to 
prove (1) that the insulation materials did not meet 
specifications, and (2) that the insulation materials 
caused the floor damage in the Oneida warehouse. 
Judge Frederick found that Averch failed to prove that 
the insulation products supplied by Metalclad did not meet 
specifications. (Findings of Fact 14 and 15.) He also found 
that even if the insulation failed to meet specifications, Averch 
failed to prove that any such deficiency caused any of Averch's 
damages. (Findings of Fact 15 and 16.) Each of these findings 
was supported by substantial evidence at trial. 
There are two fundamental defects in Averch's claim 
that defective insulation products caused the floor damage. 
First, he did not prove that the insulation failed to meet 
specifications. Averch's claim is based on the testimony of Don 
Bressler, the representative of Chen & Associates who coordinated 
the testing of a number of insulation samples. All of the 
witnesses who testified about the insulation based their 
assumptions about its strength on Chen's tests. Judge Frederick 
found Chen's tests unpersuasive, however, and his finding is 
supported by the evidence. Mr. Bressler had never before tested 
EPS insulation, and Chen & Associates lacked the equipment to 
test the EPS pursuant to industry standards. More importantly, 
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with the exception of one of the samples tested, Bressler did not 
even know where the samples came from. 
Three sets of insulation samples were tested- The 
first set consisted of two samples that Mr. Bressler obtained 
when he visited the construction site in August 1982. One of 
those samples was obtained from a damaged area of the floor where 
the crane had punctured through the concrete. Steve Renslow 
testified that that piece of insulation appeared to be "broken" 
and "jagged." Mr. Bressler acknowledged that tests of insulation 
that had been subjected to stresses and load would not be 
accurate. Earl Kemp, Metalclad's consulting engineer, testified 
that when EPS insulation is subjected to heavy loads such as a 
crane load, the insulation becomes permanently compressed, 
rendering invalid any tests of the insulation's physical 
properties. 
Don Bressler wasn't even sure who gave him the second 
sample he obtained in August 1982. He believed that it came from 
a loose pile of insulation that was on the construction site. 
There was no evidence that that insulation had been used in the 
building, however, and Mr. Bressler did not know who had 
manufactured it. 
Mr. Bressler's recollection regarding the other samples 
that were tested was even shakier. There were two other groups 
of insulation samples that were tested. Mr. Bressler did not 
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know who manufactured any of these samples, who delivered them to 
Chen & Associates, or when they were delivered. Mr. Averch 
failed to prove any chain of custody linking those groups of 
samples with Metalclad. Moreover, Mr. Bressler did not know to 
what extent these insulation samples might have been damaged 
before they were tested. Some of them had suffered damage from 
sun exposure, but Mr. Bressler could not say to what extent the 
sun damage may have compromised the insulation. Mr. Bressler 
also had no knowledge of whether these groups of samples had 
suffered damage as a result of excessive loading from the crane 
or other loads, which would have compromised the value of the 
test results. Judge Frederick properly found that Averch did not 
sustain his burden of proving any deficiency in the insulation 
materials supplied by Metalclad. 
The evidence also supported Judge Frederick's finding 
that even if the insulation materials did not meet 
specifications, they did not contribute to any of the damages 
suffered by Mr. Averch. Earl Kemp, Metalclad's consulting 
engineer, testified regarding the effect that the insulation 
would have had if it had not met specifications. Mr. Kemp 
testified that the floor slab was designed improperly and that 
excessive cracking was bound to occur whether the insulation met 
specifications or not. Mr. Kemp testified that weak insulation 
could have affected only the beam stress cracks, which 
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constituted only 20% of all of the cracks in the floor; and 
three-fourths of the beam stress cracks have occurred over the 
uninsulated dock area of the warehouse. In areas of the floor 
where beam stress cracks have occurred over insulation, weaker 
insulation would have compressed only about a tenth of an inch 
more than insulation having the specified strength. 
If, on the other hand, the floor had been designed and 
constructed properly, it would not have suffered excessive 
cracking even if the insulation did not meet specifications as 
Averch contends. As Mr. Kemp put it, "If the project had been 
designed correctly and the construction problems had not 
occurred, the insulation - - you would not be here today. That's 
as easy as I can say it. There would not be a problem with the 
building." 
Mr. Averch relies on the testimony of Don Bressler and 
Peter Nussbaum in support of his claim that the insulation caused 
the floor damage. Mr. Bressler's testimony was questionable 
because he was not a structural engineer, he had no prior 
experience in testing EPS insulation, and he did not know where 
the insulation samples he tested came from or whether they had 
been compromised by damage from excessive loads or exposure to 
the elements. With respect to Mr. Nussbaum, Judge Frederick 
found that his testimony simply lacked credibility. Mr. Kemp, on 
the other hand, was "more persuasive and credible," according to 
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Judge Frederick. Mr. Kemp testified that even if the insulation 
did not meet specifications, it did not cause the damage to the 
floor. The evidence supported Judge Frederick's finding that the 
insulation materials supplied by Metalclad did not cause the 
damage to the floor. 
It logically follows that Judge Frederick also properly 
found that Averch was not entitled to recover damages from 
Metalclad due to the alleged deficiency in the insulation. 
Averch contends that aside from the question of causation, he is 
entitled to recover damages in the amount of the cost of 
insulation, under Utah Code Ann. § 70A-2-714(2) (1990). That 
argument ignores the terms of the statute, however. Under the 
statute, Averch would have been entitled to recover damages only 
if he had proved a breach of warranty by Metalclad. As discussed 
above, the evidence supported Judge Frederick's findings that 
Metalclad did not breach any warranty and thus that Metalclad was 
not obligated to pay damages to Averch. 
CONCLUSION 
The evidence overwhelmingly supports each of the 
findings of fact that Averch has challenged. Judge Frederick 
correctly determined that Averch failed to meet his burden of 
proving that Metalclad was negligent, that Metalclad breached its 
contract or warranties, or that any act or omission of Metalclad 
caused the floor damage in the Oneida warehouse. Judge Frederick 
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had an opportunity to see and evaluate the witnesses, and he 
expressly found that the plaintiff's expert, Peter Nussbaum, was 
not credible or persuasive- The evidence established that 
Averch's damages were caused solely by the design and 
construction errors of the Roth Company and its architects, 
engineer, and subcontractors. Judge Frederick's findings of fact 
were correct; they were not clearly erroneous. 
For the foregoing reasons, Metalclad requests that this 
Court affirm the judgment of the trial court. 
DATED this 5th day of February, 1993. 
VAN COTT, BAGLEY, CORNWALL & MCCARTHY 
Jeffrey E. Nelson 
Attorneys for Appellee Metalclad 
Insulation Corporation of California 
KIPP & CHRISTIAN, P.C. 
William W. Barrett, Esq. 
Attorneys for Enpro, Inc. 
TAYLOR, ENNENGA, ADAMS & LOWE 
Stephen F. Hutchinson, Esq. 
Attorneys for 
Advanced Foam Plastics, Inc. 
-48-
CERTIFICATE OF MAILING 
I hereby certify that I caused four true and correct 
copies of the within and foregoing Brief of Appellee to be 
mailed, postage prepaid, this 5th day of February, 1993, to each 
of the following: 
Craig A. Knickrehm, Esq. 
BRASHEAR & GINN 
800 American Charter Center 
1623 Farnam 
Omaha, Nebraska 68102-2130 
Stephen F. Hutchinson, Esq. 
TAYLOR, ENNENGA, ADAMS & LOWE 
2180 South 1300 East, Suite 520 
Salt Lake City, Utah 84106 
William W. Barrett, Esq. 
KIPP & CHRISTIAN, P.C. 
175 East 400 South, #330 
Salt Lake City, Utah 84111 
-49-
